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Changes in civil procedure: High hopes, 
some difficulties

Dr Maciej KiełbowsKi, Dr Marcin LeMKowsKi

An overhaul of Polish civil procedure was published on 6 Au-
gust 2019. The amending act partly entered into force on 21 Au-
gust, but most of the new rules apply from 7 November. What 
can we say so far about the new rules, what should be expect-
ed, and what are the worries?

The Act of  4 July 2019 Amending the Civil Procedure Code and Certain 
Other Acts was published in this year’s Journal of  Laws under item no. 1469. 
The changes introduced by the act are extensive. There are hundreds of  
changes, although many of  them are purely technical or editorial. The aim of  
the amendment, according to the justification for the bill running to several 
hundred pages, is primarily to improve and expedite judicial proceedings in 
civil cases.

It’s true that court cases in Poland last very long. As practitioners, we deal 
with this every day. In every new case we must warn our clients that their 
longed-for judgment will not be handed down in a month, and probably not 
in one or two years. Thus any attempt to speed up the consideration of  cases 
and cut certain formalities and activities taking up unnecessary time, which 
judges could devote to examining and deciding the merits of  cases, should 
generally be greeted with approval.

Adages aside, sometimes a gift horse should be looked in the mouth. The 
new solutions require careful analysis, because efforts to speed up cases can 
affect the quality of  the rulings. A judgment that is quick, but defective or 
unjust, has little to recommend it compared to a judgment that requires a 
longer wait but is fair and convincing.

Looking at the amended regulations, it should be pointed out that solutions 
in practically every section of  the Civil Procedure Code have undergone 
some change. There are certain changes in the jurisdiction of  the courts (e.g. 
in cases involving banking activity, which may have a big impact on the num-
ber of  cases and the situation of  both banks and their customers).

The way evidence is admitted by the courts will change. The amendment has 
introduced a hearing plan, as well as the possibility of  submitting written 
witness statements, familiar from arbitration practice. This may be helpful 
and fast, but if  open to abuse it could lead to a false picture of  reality in 
some cases.
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The separate commercial procedure, eliminated in 2012, has again been re-
stored to the Civil Procedure Code, but in a different form (for example, it 
now covers disputes arising out of  finance leasing agreements and construc-
tion contracts, regardless of  whether the parties are businesses).

Certain changes have also appeared in the order for payment procedure (na-
kazowy) and summary procedure (upominawczy), and there are even changes 
in execution procedure.

The amendment has also introduced a number of  changes in court costs 
(raising the maximum filing fee from PLN 100,000 to PLN 200,000, while 
fees for certain activities have jumped).

However, the amendment has also introduced new solutions arising from 
attention to comments by legal scholars, or designed to eliminate certain 
ambiguities or inconsistencies in the decisional practice of  the courts.

The possibility of  awarding interest for delay in payment of  court costs has 
been introduced. Previously no sanctions were imposed for such delays, as 
confirmed consistently by rulings of  the Supreme Court of  Poland based on 
the procedural nature of  claims for reimbursement of  court costs. The new 
Art. 98 §11 of  the Civil Procedure Code now permits interest to be awarded 
on such costs.

Another positive development is that the code will protect to a greater degree 
than before the principle that no one can be a judge in his own case. Thus 
if  the State Treasury is a party to a case and the claim relates to the activity 
of  the court itself, the higher court will transfer the case to another court of  
equal rank (Art. 442(1) of  the code). In cases of  this type, applications were 
often filed to recuse all of  the judges of  the defendant court, which were 
denied but unnecessarily prolonged the case by at least several months.

An obvious flaw in Art. 388 §1 has been eliminated. Under this provision, 
if  a legally final ruling was challenged via a cassation appeal to the Supreme 
Court, a stay of  enforcement of  the ruling could not be issued until the 
cassation appeal was filed, which in practice meant several months after the 
legally final ruling was issued. Following the change, a stay can be sought 
immediately upon announcement of  the judgment, thus offering fuller pro-
tection to litigants. Regrettably, however, some of  the other defects in the 
stay procedure were not eliminated at the same time, such as the lack of  jus-
tification for stay orders and the absence of  appellate review of  orders issued 
on applications under Art. 388 §1, at least in the form of  a horizontal appeal, 
which the amendment introduced in several new instances.
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The changes now introduced will probably remain in effect for at least the 
next few years. Just as the proof  of  the pudding is in the eating, regulations 
should be judged by how they function in practice. Although the amend-
ments here raise some doubts, it will take some time before they can be fairly 
evaluated.

Dr Maciej Kiełbowski, adwokat, Administrative practice, Dispute Resolution & Arbi-
tration practice, Wardyński & Partners

Dr Marcin Lemkowski, adwokat, partner, Dispute Resolution & Arbitration practice, 
Wardyński & Partners

Technical improvements in procedure 
MoniKa Hartung, Dr Marta KozłowsKa

The amendment of the Civil Procedure Code introduces a few 
technical improvements to increase the efficiency of proceed-
ings. 

The key new tools for parties and their counsel include: 

• The possibility of  making sound recordings of  hearings (or other court 
activities)

• Electronic service of  documents between attorneys

• Clarifying the requirements for pleadings

• Changes in the form of  filing auxiliary intervention

• Objections to the record no later than the next session 

• Expansion of  the list of  proceedings eligible for horizontal review.

Some of  the notable new tools at judges’ disposal include: 

• Actions by the court to prepare the case for consideration (discussed in 
the article “New litigation management tools for judges”)

• Judicial guidelines

• Issuing of  orders in camera and the possibility of  not preparing a justi-
fication for certain types of  orders

• Changes in the announcement, service and justification for judgments

• Introduction of  standard form instructions. 
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Recording sessions

According to the amendment, the court will no longer have to consent to 
recording of  court sessions (and other judicial activities) using audio devices 
(Art. 91 of  the Civil Procedure Code). It will suffice for the party to notify the 
court of  this intention, and the court may prohibit recording only when the 
session is held behind closed doors or when dictated for the sake of  proper 
proceedings. This will allow parties and attorneys immediate access to the 
recording of  the hearing, without waiting for the minutes or recording from 
the court, which typically are posted on the courts’ websites with some delay. 
Some doubts are raised by the possibility for the court to oppose recording 
of  sessions and other activities for the sake of  proper proceedings. It is not 
clear whether the court must justify such a decision (not to mention whether 
it is appealable), nor the types of  situations justifying a ban on recording.

Electronic service between attorneys

Professional attorneys will be able to exchange pleadings during the course 
of  the proceeding exclusively in electronic form (Art. 132 §3 of  the code). 

This solution has been applied for years in arbitration, where moreover 
pleadings are served electronically on the court as well, but the new Art. 130 
§13 does not provide for that possibility. In our view, this will limit the actual 
use of  this method of  service by attorneys. 

Clarifying the requirements for pleadings

The obligation to specify in pleadings which factual issues the party admits 
and which it denies may prove to be a major change (Art. 127, as amended). 
There is also an express new requirement to include a list of  enclosures with 
pleadings (Art. 126). 

Under the amendment, if  a pleading filed by a professional attorney cannot 
be processed because it fails to comply with formal requirements, the plead-
ing will be returned without a summons to cure the defects in the pleading 
(Art. 1301a). A corrected pleading can then be filed within one week after 
service of  the order rejecting the pleading, in which case the corrected plead-
ing will be deemed effective from the original date of  filing. However, this 
effect will not occur in the case of  a further rejection of  the pleading, unless 
it is returned due to defects not previously indicated. As a new §11 has been 
added to Art. 126 expressly requiring a list of  enclosures, it should be recog-
nised that absence or incompleteness of  the enclosures will be grounds for 
ordering the rejection of  the pleading. 

The obligation to admit or deny factual issues and to address the allegations 
and evidence presented by the adversary will consolidate the structure of  
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pleadings, but also, in our view, increase their length. Given the wording 
of  Art. 127 §1 of  the code, it appears that this duty does not apply to the 
response to a statement of  claim, which is reasonable, because if  the court 
provides the defendant 14 days to respond to the statement of  claim, ad-
dressing factual issues, allegations and evidence presented in the statement 
of  claim could be very difficult for the defendant. But if  the court does not 
order the exchange of  pleadings before drawing up a plan for the hearings, 
the parties must be prepared during the preliminary session (Art. 2051 ff.) to 
specify, among other things, which factual issues are disputed between them.

Moreover, a party will have a minimum of  three months to cure formal de-
fects in a pleading, to pay the filing fee, or to pay an advance against expenses, 
if  the summons to cure such defects is served outside the European Union. 

Change in the form of  filing auxiliary intervention

The amendment also introduces a requirement to file an auxiliary interven-
tion on one side of  the case in the form of  a pleading, which should be 
subject as relevant to the regulations on curing formal defects, and rejection 
of  the pleading if  the intervenor does not demonstrate in the pleading a 
legal interest in the dispute and indicate the party it is joining in the proceed-
ing. Objection to joining of  the case by an intervenor may be raised within 
14 days of  service of  the intervenor’s application to join the case, but no 
later than commencement of  the next session in the case. This means that 
the period for objecting to intervention may turn out to be shorter than 
two weeks. Unlike previously, the court will not necessarily have to consider 
the objection to intervention at a hearing, but may rule on the objection in 
closed session. This rule should expedite the consideration of  applications 
to intervene in civil proceedings. 

Objection to the record no later than the next session

Objections to the minutes may be raised no later than the next session in the 
case, also if  the objections involve infringements during the course of  the 
session at which the party appeared (amended Art. 162 §1). As the period for 
asserting objections has been extended, it should be expected that the objec-
tion will require justification and a precise identification of  the procedural 
regulations allegedly violated by the court. 

Expansion of  the list of  orders eligible for horizontal review

A significant change is the expansion of  the list of  orders eligible for “hori-
zontaI review” (Art. 3941a), and thus limitation of  the list of  orders by the 
court of  first instance, and orders by the court’s presiding judge, which are 
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eligible for an interlocutory appeal to the court of  second instance. Horizon-
tal review is now the general rule in execution proceedings. 

The use of  horizontal review for a ruling on relief  from court costs and on 
the right to appointed counsel may raise concerns, because these are deci-
sions on fundamental procedural rights of  the parties, and therefore should 
be ruled on by a court of  higher instance. In the proceeding instigated as a 
result of  an interlocutory appeal, the court shall provide a justification, at its 
own initiative, of  an order ending the proceeding. In cases where the inter-
locutory appeal is denied, or the order appealed against is modified, a written 
justification of  the order will be prepared only if  the party asserts, and pays 
for, an application for service of  the order with a justification (Art. 397 §2). 

Introduction of  “judicial guidelines”

When there is a need, judges will be able to communicate to the parties how 
they view the case at any stage in the proceeding, without prejudging the re-
sult. This should speed up the resolution of  cases. Under the new Art. 20513 

of  the code, the judge presiding at the session may instruct the parties on the 
likely result of  the case in light of  the allegations and evidence presented so 
far. In our view, this should encourage the parties to settle more often. Such 
instructions may be shared at any session.

Moreover, if  it turns out during a session that the court may decide on a par-
ty’s demand or application on a legal basis different from the one indicated 
by the party, the court shall warn the parties present at the session according-
ly (Art. 20514). Previously this requirement was recognised in the case law, but 
now it has been expressly stated in the regulations. As we understand, if  the 
court indicates such a different potential ground for a ruling, but that would 
require supplementary evidence (and this occurs after the preliminary ses-
sion and approval of  the hearing plan), the court will be able to admit such 
evidence on the assumption that the need to rely on the evidence arose later.

Issuance of  orders in camera and elimination of  the need to issue a 
justification for certain orders

It will be possible for any order by the court to be issued in closed session 
(in camera). Consequently, the special regulations vesting the court with this 
right are repealed. 

The court will issue a justification for an order issued in camera only when 
the order is appealable and only at the request of  a party asserted within one 
week after service of  the order (Art. 357 § 2 and 21), with the exception of  
execution proceedings, where the court will be required to issue a justifica-
tion at its own initiative. A consequence of  this change is that it will reduce 
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the transparency of  proceedings. However, for the sake of  the proceeding, 
the amendment does authorise the judge to state the fundamental grounds 
for a ruling with respect to an unappealable order. 

Announcement, service and justification of  judgments

Under the amendment, the judgment in the case should be announced at the 
session at which the hearing is closed, but may be postponed for no longer 
than two weeks after the closing of  the hearing. Nonetheless, if  the case is 
particularly complex, the evidence is particularly extensive, or the court is 
greatly burdened by activities in other cases, this period may, as an exception, 
be extended as long as one month after the closing of  the hearing (Art. 326 
§1). Under the amendment, an application for service of  a ruling or order 
with a justification will be subject to a fixed fee of  PLN 100.

A judgment issued in closed session shall be served on both parties, at the 
court’s own initiative (Art. 327 §3). A requirement has been added in Art. 
3271 §2 that the justification for a judgment should be “concise.” It seems 
that this provision should also include an obligation to address the parties’ 
demands in the justification, but generally the change eliminating the de-
scriptive portion of  the judgment—typically the lengthiest section—should 
be assessed positively. 

The amendment also introduces a requirement to expressly indicate the 
scope of  the justification in the request for a justification. Failure to do so 
may result in rejection of  the request. It is doubtful however whether the 
scope of  the demand for the justification is connected with the scope of  
appeal against the judgment, or is a purely formal requirement.

Introduction of  standard form instructions

The amendment provides for introduction of  uniform patterns for the 
courts to instruct parties on their rights, which judges may use in the interest 
of  parties not represented by professional attorneys. Significantly, a party not 
instructed in the manner provided for in Art. 4584 (as amended) is deemed 
to be deprived of  the possibility of  defending its rights, unless failure to 
provide the instruction did not affect the party’s behaviour in the course of  
the proceeding. 

Summary

It will take some time before it can be determined whether the amendment 
actually improves and expedites proceedings in civil cases. The great formal-
ism of  the new regulations and the increase in court costs may be regarded 
as limiting parties’ right of  access to the courts. Paradoxically, however, this 
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would reduce the number of  court cases, unburden the courts, and practi-
cally cut the duration of  proceedings. We can only hope that the courts, now 
vested with great leeway in taking procedural decisions, will apply the new 
solutions to the benefit of  the parties and without excessive formalism. In 
our view, the amendment has not eliminated all of  the existing problems 
with civil proceedings in Poland, but does represent a certain point of  de-
parture for further changes. 

Monika Hartung, adwokat, partner, Dispute Resolution & Arbitration practice, 
Wardyński & Partners

Dr Marta Kozłowska, adwokat, Dispute Resolution & Arbitration practice, Wardyński 
& Partners

New jurisdiction of the courts in certain 
cases

Dr Maciej KiełbowsKi

While focusing on the most notable changes in the amended 
Civil Procedure Code, it is possible to overlook the change in 
the jurisdiction of the courts in several categories of cases. But 
this change is vital to many litigants.

The amendment of  the Civil Procedure Code introduced hundreds of  
changes to the code itself  but also to auxiliary acts, particularly the Act on 
Court Costs in Civil Cases. The scope of  these changes is broad, as can easily 
be grasped by the addition to the code of  the new Art. 351 and 372. These 
provisions modify the existing jurisdiction of  the courts in cases involving 
allegations of  infringement of  personal interests and cases involving bank-
ing activity.

Claims for protection of  personal interests

From 7 November 2019, an action seeking protection of  personal interests 
(i.e. involving defamation, personality rights and the like) may also be initiat-
ed before the court for the place of  residence of  the plaintiff, not only the 
defendant. This is allowed by the new Art. 351 of  the Civil Procedure Code: 

“An action for protection of  personal interests infringed using mass media 
may be commenced before the court proper for the place of  residence or 
registered office of  the plaintiff.”
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This provision seems narrow, as it requires an allegation of  infringement of  
personal interests via mass media. But there is no reason that the internet 
cannot be regarded as a form of  mass media, as there is no statutory defi-
nition of  “mass media” (as pointed out for example by the director of  the 
Poznań Tax Chamber in the individual tax interpretation of  3 June 2016, ref. 
ILPB1/4511-1-298/16-2/AMN). And the encyclopaedia definition of  this 
concept is broad enough to cover “devices and institutions through which 
content is transmitted to a very numerous and diverse audience; press, ra-
dio, television, also film (cinema), books (popular), music recordings (disks, 
cassettes), and ‘new media’: VHS, DVD, film recordings (cassettes, DVD), 
teletext, satellite or cable television, computer games, internet (computer)” 
(Encyklopedia PWN).

With such a broad definition, the change may prove truly significant. 

Statement of  claim for banking activity

But the change introduced in Art. 372 of  the Civil Procedure Code may 
prove even more significant (at least in light of  the judgment by the Court of  
Justice on forex mortgage borrowers in Poland in Dziubak v Raiffeisen Bank 
International (C-260/18, 3 October 2019)). Under that provision:

§1. An action for a claim arising out of  banking activity against a bank, other 
organisational unit authorised to perform banking activities, or their legal successors, 
may be initiated before the court proper to the place of  residence or registered office of  
the plaintiff.

§2. §1 shall also apply to an action against a mortgage bank or its legal successor for 
a claim arising out of  the activity of  the mortgage bank.

Unlike “mass media,” “banking activities” are statutorily defined. Art. 5(1) of  the 
Banking Law provides:

1. The following are banking activities:

1) acceptance of  cash deposits payable upon demand or at the end of  a designated 
period, as well as operating accounts for such deposits;

2) operating other bank accounts;

3) granting credit;

4) granting and confirming bank guarantees, and granting and confirming letters of  
credit;

5) issuing bank securities;

6) conducting bank money settlements; …
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7) performing other activities reserved exclusively for banks under separate acts.

2. The following activities are also banking activities when performed by banks:

1) granting cash loans;

2) check and promissory note operations and operations involving warrants;

3) performance of  payment services and issuance of  electronic money;

4) term financial operations;

5) acquisition and sale of  cash receivables;

6) storage of  items and securities and offering of  safe deposit boxes;

7) conducting the purchase and sale of  foreign exchange values;

8) granting and confirming guarantees;

9) performance of  commissioned activities related to the issuance of  securities;

10) intermediation in making money transfers and settlements in foreign exchange 
trading;

11) intermediation in conclusion of  structured deposit agreements;

12) advising with respect to structured deposits. …

4. Economic activity having as its subject activities referred to in par. 1 may be per-
formed exclusively by banks, subject to par. 5.

5. Organisational units other than banks may perform activities referred to in par. 1 
if  authorised to do by separate acts.

It is apparent that the range of  banking activities under the act is very broad, 
and practically covers the great majority of  all actions which banks undertake 
in dealings with their customers (who are the persons primarily affected by 
this change in the Civil Procedure Code). Moreover, this provision consist-
ently expands its scope of  application beyond banks, taking in also other 
entities performing banking activities pursuant to Art. 5(5) of  the Banking 
Law (such as cooperative savings and loan associations).

The effect of  the changes?

The likely effect of  these changes may be to increase the number of  claims 
filed in both defamation and banking cases. After all, it is no secret that some 
potential litigants have ultimately decided not to file suit because they would 
have to do so before a court on the other side of  the country, hiring counsel 
located hundreds of  miles away.
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The need to pursue certain cases before the most overburdened courts has 
also discouraged potential plaintiffs, when they learned that they would have 
to wait a year or longer for the first hearing in their case.

The current changes may eliminate these problems and parcel out a num-
ber of  cases across various parts of  Poland (considering that previously, the 
majority of  cases involving banks, for example, were filed with the courts in 
Warsaw because that is where most of  the banks are headquartered). The 
overall number of  cases may increase, but they may be decided faster. A 
potential side effect could be unevenness in the decisions handed down by a 
broader range of  courts (as many of  these cases have in the past been limit-
ed to just a handful of  courts).

For potential plaintiffs, this change represents more of  an opportunity than 
a threat. But undoubtedly it increases the risks faced by banks and other fi-
nancial institutions, which will be required more often than they have in the 
past to defend themselves before courts in various parts of  Poland.

Dr Maciej Kiełbowski, adwokat, Administrative practice, Dispute Resolution & Arbi-
tration practice, Wardyński & Partners

The return of the separate procedure in 
commercial cases

Piotr goLęDzinowsKi, aLeKsanDra PołatyńsKa

Along with the recent amendment of the Civil Procedure Code, 
the separate procedure in commercial cases has returned. This 
will undoubtedly be a major change for businesses and their 
counsel. 

Introduction

The new regulations apply exclusively to cases commenced on or after  
7 November 2019. They do not affect proceedings commenced before that 
date. The date when the statement of  claim is filed with the court should be 
regarded as the date when the proceeding is commenced.

The aim of  the reform is clear: to speed up proceedings. The proponents left 
no doubt on this score in the justification for the bill. The same conclusion 
can also be drawn from an analysis of  the newly introduced institutions. The 
goal is laudable. Attempts to achieve it were made in the past, but typically 
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boiled down to unreasonably rigorous formalism in the procedure, which 
often ended up injuring the parties. An example was the rules for separate 
procedure in commercial cases in force from 1 October 1989 through 3 May 
2012. 

In the justification for the bill, the proponents stated that their aim is not to 
restore the same state of  affairs that existed at that time, which is not pos-
sible due to the changes in law occurring since 2012. In the new regulations 
on commercial cases, some institutions have been restored, others modified, 
and new solutions have also been adopted. It will take several years of  prac-
tice before the effect of  the changes can be assessed. For now, feelings are 
mixed.

The changes are so rigorous that a business will not be in a position to pur-
sue a case in court without the assistance of  professional counsel. If  they 
do decide to go it alone, they may fall into any of  the many traps posed 
by the amendment. To expedite the consideration of  commercial cases, the 
lawmakers have excluded the possibility of  applying mechanisms that may 
be time-consuming but can eliminate errors committed at the stage of  com-
mencement of  the case, often not at the parties’ fault.

Who is affected by the new regulations?

The amendment changes the definition of  a commercial case, establishing a 
new range of  entities affected by the new regulations. Under Art. 4582 §1 of  
the Civil Procedure Code, the following types of  cases will be considered in 
the separate procedure for commercial cases:

• Cases between business entities within the scope of  their business, even 
if  any of  them has ceased doing business 

• Cases arising out of  corporate relationships or involving claims re-
ferred to in Art. 291–300 or 479–490 of  the Commercial Companies 
Code (this has to do with claims concerning the liability of  members of  
a company’s authorities, injury in creation of  a company, injury in ex-
amining the financial report of  a joint-stock company, and shareholder 
derivative suits (actio pro socio)) 

• Cases against businesses to cease environmental violations and restore 
the previous state, or to redress related loss, and to cease or limit activ-
ity threatening the environment 

• Cases arising out of  construction contracts or contracts related to the 
construction process, furthering the execution of  construction works 

• Cases arising under financial leasing agreements 
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• Cases against persons responsible for the debts of  an enterprise, in-
cluding secondarily or jointly and severally, by law or pursuant to a legal 
act 

• Cases between the authorities of  a state enterprise 

• Cases between a state enterprise or its authorities and its founding au-
thority or supervisory authority 

• Cases involving bankruptcy and restructuring law

• Cases seeking issuance of  an enforcement clause to a writ of  execution 
which is a ruling of  a commercial court that is legally final or subject 
to immediate enforcement, or a settlement concluded before the com-
mercial court 

• Cases to defeat the enforceability of  a writ of  enforcement based on a 
ruling of  the commercial court that is legally final or subject to imme-
diate enforcement, or a settlement concluded before the commercial 
court. 

Cases seeking the division of  the joint property of  the partners in an or-
dinary partnership (s.c.) after it is wound up, as well as cases concerning 
receivables acquired from a person who is not a business entity, unless the 
claim arose out of  a legal relationship involving economic activity pursued 
by all parties to the legal relationship, are expressly excluded from the scope 
of  commercial cases (Art. 4582 §2).

Example 1:

A collection company has acquired a receivable from a telecommunications operator. 
The case will be regarded as commercial if  the debtor is a business entity. If  the debtor 
is not a business entity, the proceeding will be conducted under the general rules.

An application to hear the case avoiding the separate regulations for com-
mercial cases can be filed by parties who are not business entities or who 
operate as sole traders. If  such an application is filed at the start of  the case, 
the court will conduct the proceeding under the general rules (Art. 4586). 
Considering the severe rigours posed for business entities, this appears to 
be a fair solution. It also leaves it up to such persons to elect the procedure 
that will be the most advantageous to them under the specific circumstances.

It should also be pointed out that the amendment provides that the regula-
tions on separate commercial procedure take precedence over other regula-
tions governing separate procedures, except for commercial cases considered 
in the European order for payment procedure, the European small claims 
procedure, or electronic summary procedure (Art. 4581(2)).



16

Expediting proceedings

The amendment entirely excludes the possibility of  modifying the parties 
to the proceeding (by adding new persons on the plaintiff ’s or defendant’s 
side) or the subject matter (by expanding or modifying the demand in the 
statement of  claim). 

From 7 November 2019 it is not permissible to change the subject matter of  
the action by asserting new claims in place of  or alongside the existing claims. 
Only in the event of  a change of  circumstances may the plaintiff  demand 
an equivalent or other object in place of  the original subject matter of  the 
dispute, or in cases of  repetitive consideration, expand the action to include 
consideration for further periods. 

Example 2: 

The plaintiff  demands the return of  a bicycle he has lent to the defendant, but after 
filing the claim the bicycle is destroyed. In that case, the plaintiff  can modify the claim 
and demand money damages instead of  return of  the physical object. But if  the bicycle 
was destroyed before filing suit, and the plaintiff  was aware of  this, amending the 
claim will be barred and the claim will be denied.

Example 3: 

The plaintiff  demands payment for services rendered. The plaintiff  can expand the 
demand in the proceeding to include fees arising on the same basis after the claim was 
filed. But if  when filing the claim the plaintiff  overlooked part of  the fee that was 
already due, he will not be permitted to include that demand in the pending proceeding, 
but will have to commence a new case.

Changes in the parties to a claim as referred to in Art. 194–196 and 198 of  
the code are also excluded, i.e. a summons to participate in the case as a de-
fendant, a summons to join the case as a necessary co-party, or a summons 
to an interested party to appear in the case as a plaintiff. Thus if  it turns out 
that the set of  plaintiffs or defendants is incomplete, the claim will be denied. 
Principal or auxiliary intervention, as well as impleading, will continue to 
be permissible. However, the defendant will no longer be permitted to file 
a counterclaim. Moreover, the district court cannot transfer the case to the 
regional court pursuant to Art. 205 of  the code. Nor is it possible to suspend 
the proceeding due to the parties’ failure to appear (Art. 4588). 

In examining these rules, it may be concluded that although they will un-
doubtedly shorten the duration of  individual cases, they will probably also 
generate a much greater number of  cases. In these additional proceedings, it 
will often be necessary to admit evidence that was already examined by the 
court in another case. This may improve the statistics for case resolution 
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time, but overall the judicial system will have to do more work to satisfy the 
same legitimate interests.

Proceedings are also to be expedited by introduction of  an additional formal 
requirement, namely the duty to provide the party’s email address in the first 
pleading, or a statement that the party does not have an email address (Art. 
4583). This rule is tied to the new Art. 132 §13 of  the code, which permits 
pleadings to be served between professional attorneys exclusively by elec-
tronic means, if  they consent.

Evidence under the new rules

The amendment introduces major changes in the admission and considera-
tion of  evidence. 

Lawmakers have placed greater emphasis on time limitations for present-
ing allegations and evidence. The parties to commercial cases must formu-
late all factual allegations and present the supporting evidence in their initial 
pleadings: the plaintiff  in the statement of  claim and the defendant in the 
response to the statement of  claim (Art. 4585 §1). 

In its first pleading, a party is also required to make a statement that it has 
asserted all its allegations and evidence. If  the first pleading does not contain 
such a statement, the court will summon the party to assert all allegations 
and evidence under the sanction of  loss of  the right to assert them later 
in the case. Such a pleading will have to be filed within one week from the 
summons. 

Late allegations and evidence will be ignored unless the party demonstrates 
that timely assertion of  the allegations or evidence was not possible or the 
need to assert it arose later. In such case, further allegations and supporting 
evidence must be raised within two weeks after the date when it became pos-
sible to assert them or the need to assert them arose. 

This is a major change from the prior regulations. Under the former Art. 207 
§6 of  the code, repealed by the amendment, the court would consider late 
allegations and evidence if  their assertion would not delay consideration of  
the case. This was often exploited by counsel as a loophole, which now will 
be closed.

The amendment also introduces the principle of  the primary of  documenta-
ry evidence (Art. 45810). Under this rule, witness testimony can be admitted 
only if  after exhausting other forms of  evidence, or in the absence of  such 
evidence, there are unexplained factual issues remaining that are relevant to 
deciding the case. 
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This means that at the stage of  drawing up the hearing plan referred to in 
Art. 2059 of  the code, the court will have to decide to what extent the docu-
mentary evidence provides a complete and clear picture of  the facts. In prac-
tice, it may prove crucial in specific cases to see how the courts interpret the 
notion of  “remaining unexplained factual issues.” For now it is hard to guess 
how much doubt the court will have to have with respect to the reliability 
and completeness of  the documents before it will admit witness testimony—
whether this will be possible even for minor doubts, or the doubts will have 
to be significant. It may be expected that within the next few years this issue 
will be the subject of  a ruling or resolution of  the Supreme Court of  Poland.

It can also be expected that the bar will be set high in this respect, primarily 
in light of  Art. 45811 of  the Civil Procedure Code. That article provides that 
an action of  a party, particularly a declaration of  will or knowledge, which 
the law connects with the acquisition, loss or change in the rights of  the 
party (and thus all relevant circumstances) may be proved only by a docu-
ment referred to in Art. 773 of  the Civil Code, i.e. a carrier of  information 
enabling an examination of  its contents. This means that in practice, the 
weight of  witness testimony in most instances will be only supplemental to 
documentary evidence. Witness testimony could thus establish the context 
for documentary evidence but would not serve as proof  of  specific actions.

The rationale for introducing these provisions is that business entities should 
be held to a higher standard of  diligence. They should maintain control over 
the documentation connected with their commercial activities. It is likely, 
however, that before businesses grow accustomed to this standard, many 
unjust decisions will be handed down by the courts.

Another new solution for commercial proceedings is the possibility of  con-
cluding an evidentiary agreement (Art. 4589). As this is a new institution for 
Polish law, for now it has been limited to the parties’ exclusion of  certain 
types of  evidence. If  the parties reach such an agreement, the court will on 
its own initiative exclude such evidence. However, an evidentiary agreement 
does not deprive the force of  evidence admitted by the court before the 
agreement was concluded.

This new institution is intended to encourage the principle that the parties 
are the masters of  a commercial dispute. But the proponents admit the risk 
of  complicating the procedure. Moreover, if  the parties exclude evidence 
that would demonstrate certain factual issues, the court will have to deter-
mine in some other way what happened. In that case the court would judge 
the parties’ allegations based on the overall circumstances of  the case. With 
respect to the measure of  a monetary award, the court could draw upon Art. 
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322 of  the code, awarding a certain sum based on the court’s own assess-
ment of  the case. 

It may be anticipated that in practice evidentiary agreements will be used 
fairly rarely. We may imagine that they could function in certain contracts 
in the form of  a merger clause, as in common-law jurisdictions, stating 
that the contract supersedes any earlier agreements between the parties. In 
that case, the parties might conclude an evidentiary agreement excluding 
evidence from documents predating the contract, or witness testimony on 
facts preceding conclusion of  the contracts. This would be a risky approach, 
however, because in the absence of  evidence the court will have to rely on 
assumptions. 

New time periods

The amendment shortens a range of  time periods binding on the court.

If  the commercial court finds that a case before it is not a commercial case, 
or conversely if  the civil division finds that a case before it is a commercial 
case, the deadline for transferring the case to the proper court will be one 
month after the defendant joins issue on the merits of  the case (new Art. 
4587 §1). But an otherwise commercial case that is not forwarded to the 
commercial court before that deadline will be considered without following 
the commercial procedure (Art. 4587 §2). This solution is justified by the 
need to limit multiple transfers of  cases between courts or divisions, as well 
as transferring cases with undue delay.

Another limitation for the court is the obligation to act in the case so that a 
resolution is reached no later than 6 months after filing of  the response to 
the statement of  claim (or the deadline for filing a response, if  no response 
is filed).

Although the 6-month period indicated in the code is only instructive, it 
does stress the priority of  speed in commercial proceedings by obliging the 
court to take actions enabling the case to be heard within the period stated 
in the law. It is stated in the justification for the amending act that under the 
current reality of  the functioning of  the commercial courts, until the existing 
backlog is cleared it would be an obvious fiction to set a rigid deadline for 
reaching a judgment in new cases. 

Nonetheless, once the courts do make up for the existing backlog, meeting 
the 6-month target will be possible if  the scope of  witness testimony is rad-
ically reduced.
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Judgments 

Changes have also been introduced at the final phase of  the proceeding.

The commercial courts have been vested with a wide range of  possibilities 
for ruling on costs. Regardless of  the result in the case, the court will be em-
powered to assess trial costs against a party which failed to attempt to resolve 
the dispute out of  court prior to filing of  the suit. The same sanction can be 
applied to a party refusing to participate in such attempts, or participating in 
bad faith, thus causing unnecessary filing of  the suit or erroneous determi-
nation of  the amount in dispute (Art. 45812).

Moreover, a judgment issued at the first instance in a commercial case in 
which money or fungible goods are awarded is deemed to be a writ of  secu-
rity. Previously this treatment applied only to an order for payment issued in 
an order for payment procedure. This means that as soon as the judgment is 
issued at the first instance, the prevailing party will be entitled to apply to the 
bailiff  to establish security against the losing party’s assets up to the amount 
awarded. The security may consist for example of  freezing a certain sum in 
a bank account or establishing a mortgage on designated property, and it 
will last until the legally final conclusion of  the case, when execution may be 
commenced (Art. 45813). 

Both of  these changes should be regarded favourably. The first increases the 
chance for amicable resolution of  disputes before suit is filed. The second 
should result in more effective satisfaction of  claims covered by a judgment 
of  the court of  first instance, and discourage filing of  appeals solely to pro-
long the case. 

Piotr Golędzinowski, attorney-at-law, Dispute Resolution & Arbitration practice, 
Wardyński & Partners 

Aleksandra Połatyńska, Dispute Resolution & Arbitration practice, Wardyński & 
Partners

New procedure for service of documents 
under the Civil Procedure Code

agnieszKa PacHLa

Electronic service between attorneys, and the end of fictitious 
service. The amendment to the Civil Procedure Code has brought 
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numerous changes to the service of legal documents. 

We should first point to the interim provisions in Art. 14 of  the amending 
act (Act of  4 July 2019 Amending the Civil Procedure Code and Certain 
Other Acts), which requires Art. 132 §1 of  the Civil Procedure Code to be 
applied from 7 November 2019 in cases commenced and not completed 
before entry into force of  the amending act. This means that when serving 
court papers between professional attorneys, a statement must be included 
on dispatch of  a copy of  the pleading by registered post with respect to all 
cases, and not, as before, only with respect to cases commenced after 8 Sep-
tember 2016.

The amendment added Art. 132 §13 to the Civil Procedure Code, enabling 
electronic service between professional attorneys in place of  traditional 
service. But for electronic service to be effective, a statement on electronic 
service must be submitted, providing the attorney’s contact details to the 
court, including email address or fax number. It should be stressed that such 
statements are not revocable, and reservations of  conditions or periods are 
deemed void. Upon mutual application of  the parties, or in other justified 
instances, the court may order the parties not to use this form of  service.

The wording of  Art. 133 has also changed. Section 1 governs service on 
natural persons, and in the first order they should be served personally. Sec-
tion 2 provides for service on legal persons or organisations without legal 
personality, with respect to which service is made personally upon an au-
thorised employee or body. Section 21 governs service on businesses entered 
in the Central Registration and Information on Business (CEIDG), who are 
served at the address provided in the register unless the business operator 
has indicated another address for service. Section 22 in turn provides that 
pleadings and rulings are served on a business entered in the court register 
at the address provided in the register, unless the business has indicated an-
other address for service. If  the last available address has been deleted as 
inconsistent with the actual state of  affairs and no application has been filed 
providing a new address, then the deleted address is regarded as the address 
provided in the register. Under Art. 133 §23, documents for persons repre-
senting entities entered in the National Court Register, liquidators, commer-
cial proxies, members of  corporate authorities, or persons authorised to ap-
point the management board, are served at the address for service designated 
according to Art. 19a(5)–(5b) and (5d) of  the National Court Register Act 
of  20 August 1997. If  an attorney ad litem has been appointed, or an agent 
for service, then papers are served on that person, except for a summons for 
a person to appear in person, which is served only directly on the party (Art. 
133 §3 of  the Civil Procedure Code). This rule does not apply, however, to a 
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party without a place of  residence or habitual abode in Poland or other EU 
member state. 

The end of  fictitious service

The most impactful changes for litigation practice in serving documents are 
introduced by the amended Art. 139 and the newly added Art. 1391 of  the 
Civil Procedure Code. 

Under Art. 139, when personal service as indicated in Art. 133 and substitute 
service under Art. 138 cannot be effected, the document is submitted to the 
post office and notice is placed on the door of  the addressee’s home or in 
the addressee’s mailbox, indicating where and when the document was left, 
with an instruction that the document should be collected within 7 days after 
placement of  the notice. If  the document is not collected by that deadline, 
the operation should be repeated. The document may also be collected at the 
post office by a person authorised to collect postal items through a postal 
power of  attorney within the meaning of  the Postal Law. 

Under prior law, after such notice was given twice, there was deemed to be 
fictitious service, which in practice meant that if  a court paper (including the 
initial pleading in the case) was not collected within the designated time, the 
document was treated as effectively served. The new Art. 1391 departs from 
this rule by providing that if  despite repeated notice the defendant has not 
collected the statement of  clam or other pleading giving rise to a need to de-
fend his rights, no pleading in the case has been served on him before in the 
manner described above, and neither Art. 139 §§2–31 nor other specific regu-
lation providing for the effect of  service is applicable, the presiding judge of  
the court will notify the plaintiff  accordingly by sending the plaintiff  a copy 
of  the pleading for the defendant, obliging the plaintiff  (in the form of  an 
order) to serve the pleading on the defendant through the bailiff. The plain-
tiff  then has two months from service of  such order to file proof  of  service 
of  the pleading on the defendant by the bailiff, or return of  the pleading with 
an indication of  the defendant’s current address or proof  that the defendant 
is staying at the same address as that given in the statement of  claim. 

The law does not specify what evidence may be regarded as sufficient in this 
case, but it should be recognised that such evidence could be confirmation 
of  receipt of  other correspondence (such as courier items) at the existing 
address, a writing from the defendant indicating his residence address, or a 
detective’s report. Moreover, under the regulations on population records, 
upon demonstration of  a legal interest it is possible to seek information 
about the defendant from the PESEL register. In order to satisfy the obliga-
tion imposed by the court, the plaintiff  should apply to the bailiff  to serve 
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the pleading. The bailiff  may not refuse to serve such documents, but may 
assign this duty to an assistant (asesor). 

The sanction for the plaintiff ’s failure to comply with this procedure is that 
the court will stay the proceeding under Art. 177 §1(6) of  the Civil Proce-
dure Code. The aim of  the new method for service governed by Art. 1391 is 
to ensure a more effective right to a defence, as according to the lawmakers, 
previously addressees of  court correspondence often did not learn that a rul-
ing had been entered against them until they were notified of  the commence-
ment of  execution. The procedure for service via the bailiff  was introduced 
to eliminate situations where service was made to outdated addresses. 

Agnieszka Pachla, Dispute Resolution & Arbitration practice, Wardyński & Partners

New litigation management tools for 
judges

stanisław DrozD, łuKasz LaseK

Two conditions must be met for a civil dispute to be resolved 
effectively: at the earliest stage of the case it must be precisely 
defined what is truly disputed between the parties, and the pro-
ceeding should be planned so that those issues can be focused 
on. If this can be achieved, the parties and the court can devote 
their energy and attention to the truly relevant issues. This will 
improve the speed and quality of judicial decisions, legal certa-
inty, and security of commerce.

This is why in countries where civil trials function well, the procedure forc-
es the parties to formulate their positions (also before the case reaches the 
court, in pre-suit correspondence), and behave throughout the litigation, so 
that the essence of  the dispute is identified early and the course of  the pro-
ceeding can be planned. If  the parties present their positions objectively, it 
usually turns out that the dispute between them boils down to just a few 
essential issues. This means that even in complex cases, the number of  cases 
the court must resolve is usually short. Many cases never reach the court at 
all or end with withdrawal of  the claim or settlement at an early stage, and 
cases that still require hearings and involvement of  the court are heard in 
accordance with a plan prepared in advance, and with due attention.
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Hearing plan

The reform of  Polish civil procedure also aims in this direction. It assumes 
that in every case the court and the parties will plan the course of  the entire 
proceeding. To this end, after exchanging their positions in the statement of  
claim and the response, the parties are to meet at a preliminary session. In a 
less formal process, they should discuss the possibilities for amicable reso-
lution of  the dispute, and if  that is not possible they should define the true 
nature of  the dispute between them and plan the course of  the rest of  the 
proceeding. The hearing plan should identify the essence of  the dispute, the 
evidence to be introduced, and the timetable for the case.

This is a beguiling vision. The question, however, is what has truly changed 
in the procedure to enable this vision to be achieved. Proceedings will not 
be conducted efficiently and according to plan just because it is so decreed 
in the Civil Procedure Code. Without concrete tools motivating the parties 
to formulate their positions clearly, objectively and consistently, and enabling 
the court to combat abuses, it will not be possible to properly conduct a pre-
liminary session and plan the course of  the proceeding.

Combating abuse of  procedural rights

The amendment to the code has introduced instruments to combat abuses 
of  procedural rights. This primarily has to do with situations where clearly 
groundless claims are filed with the court, which nonetheless have to be 
processed, and situations where the parties pursue measures aimed purely 
at prolonging the proceeding and not at protecting their legitimate interests. 

The amendment has introduced a general ban on abuse of  procedural rights. 
This is intended to shut down the previous disputes over whether the con-
ception of  abuse of  rights applied at all in procedural law. The very fact that 
this was disputed and had to be explicitly laid down in the code demonstrates 
what a long way we still have to go. In most Western countries and in inter-
national law there has never been any doubt that procedural rights can be 
abused, and that such abuses are unlawful and prohibited.

The reformed code in Poland provides concrete sanctions for abuse of  pro-
cedural rights. 

For pursuing measures aimed at delaying resolution of  the case, the courts 
can primarily order financial sanctions, by imposing fines on the parties or 
charging them with trial costs regardless of  the result in the case. On top 
of  this, trial costs can be increased (as much as doubled), as can the interest 
on delay (to as high as twice the maximum statutory rate). These financial 
sanctions are mainly intended to exert a deterrent effect, so that the use of  
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dilatory tactics ceases to pay off. The effectiveness of  these solutions will 
largely depend on how judges employ the instruments entrusted to them. To 
date, judges have very cautiously applied instruments for punishing disloyal 
parties. 

The amendment has also introduced tools for dealing with plainly ground-
less claims and repeated interlocutory appeals impeding consideration of  the 
merits of  the case. If  an obviously groundless claim is filed, the court will no 
longer have to process the claim further, but will be authorised to reject it. 
The court’s decision will be subject to appellate review, but nonetheless this 
should cut the need to schedule hearings in cases that are obviously ground-
less. The same will be true in the case of  a “chain” of  interlocutory appeals. 
When repeated review is sought, adding nothing to the case but delay, the 
amendment allows the court to refuse to consider such appeals. With such 
instruments as well, judges will need to bravely but responsibly exercise the 
powers vested in them. This approach should unburden the legal system 
from handling gratuitous matters asserted only for delay. 

What is the amendment lacking? 

We regard the changes introduced in the amendment as a step in the right 
direction. But they leave much to be desired, and raise concerns that this 
step was not adequately prepared. There are several tools missing which have 
been tested abroad and in arbitration and which could contribute to efficient 
handling of  proceedings. Their absence may result in the overall reform hin-
dering rather than helping the efficient conduct of  cases.

The courts should have more weapons at their disposal to combat abuses 
of  the right to resort to the courts. The possibility of  denying an obviously 
groundless claim or appeal in closed session is not enough. The court should 
be authorised to grant a claim against which the defendant has not raised any 
meaningful arguments. The court should also be able to reject elements of  
the party’s position that are obviously unwarranted or not stated objectively 
enough. In the UK this is done through an order to “strike out” an entire 
statement of  claim or defence, or only certain clearly meritless arguments by 
the party.

Amicable resolution of  disputes should be encouraged by a more effective 
system of  incentives and sanctions. The solutions introduced in the amend-
ment are inadequate. An effective mechanism sanctioning unreasonable re-
jection of  settlement offers is needed. Such a mechanism functions in Eng-
lish civil procedure, where it is called a “Part 36 offer.” In this solution, a 
party may submit a settlement to the adversary with the reservation that it 
will remain confidential until the case is resolved, and after the judgment it 
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may be disclosed to the court. A party who does not obtain a resolution at 
trial more favourable than the earlier settlement proposal may then, in a sep-
arate ruling, be charged with much higher trial costs of  the adversary. This 
encourages reasonable settlement offers and discourages hasty rejection of  
offers. It forces litigants to calculate whether their case is strong enough 
that they will receive more than offered, and how much they can lose if  the 
court awards less than now being offered by the adversary. This encourages 
amicable resolution of  disputes while unburdening the courts of  cases that 
can be settled. 

The number of  unnecessary court cases would also decline if  the law re-
quired the parties to exchange arguments and basic evidence before taking 
the case to court. Solutions of  this type known as “pre-action protocols” 
also function well in the UK.

Better means of  interim protection are also needed. Today it takes too long 
to obtain temporary legal protection. An application for interim relief  may 
not be considered for weeks or even months. Such applications should be 
considered immediately, in urgent cases even the very same day by the judge 
who is on duty. Interim relief  granted weeks later often proves moot.

There is also no justification for applications for interim relief  to be con-
sidered, as a rule, without the participation of  the opposing party (ex parte). 
Involvement by the adversary should be the rule, while maintaining the pos-
sibility of  granting relief  ex parte in exceptional circumstances—for example 
when it is necessary to surprise the adversary by seizing assets which it might 
conceal if  it knew of  the pending application. But in many cases involving 
interim relief, when there is a need to regulate the status quo pending reso-
lution of  the principal dispute, both parties should have a right to be heard. 
The time allowed to present the parties’ positions should be brief, but this 
would eliminate the unevenness in granting security, often resulting from 
selective presentation of  the facts. 

Another trend that is functioning well around the world is establishment of  
specialised courts. In foreign jurisdictions commercial courts are sprouting 
up where the proceedings can be held in English, as well as cyber courts 
specialising in high-tech cases. The option for commercial courts to handle 
cases in English would raise the confidence of  foreign businesses in en-
trusting their disputes to Polish jurisdiction. Such businesses would better 
understand the course of  the proceedings. The scale of  foreign investments 
in Poland and its strong position in the EU allows us to consider establishing 
such a court. Specialised courts would also foster the development of  prec-
edent-setting rulings and attract specialised judges and lawyers, which would 
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in turn foster scientific innovation. The speed of  technological changes is 
forcing courts to rule on issues which the legislature has not yet had an op-
portunity to address. 

Stanisław Drozd, adwokat, Łukasz Lasek, adwokat, Dispute Resolution & Arbitra-
tion practice, Wardyński & Partners

Direct compensation from insurers under 
the new commercial procedure

Mateusz KosiorowsKi

Will the amended civil procedure rules improve the litigation 
position of people suffering a loss in motor vehicle collisions? 

A further portion of  the changes in the Civil Procedure Code introduced 
by the amending act of  4 July 2019 entered into force on 7 November 2019. 
Among other changes, the act introduced a separate procedure for commer-
cial cases notable for its rigorous formality. Will these changes impact cases 
seeking insurance compensation for motor vehicle collisions under the direct 
compensation system?

Shared liability of  driver and insurer

As a rule, in the event of  a collision between two motor vehicles, the injured 
party will turn to the insurer of  the driver who was responsible for the ac-
cident (from whom the driver who caused the collision has purchased civil 
liability insurance) seeking payment of  compensation for the injury suffered 
(damage to their vehicle, hauling charges, personal injury, and so on). The 
injured party may seek compensation from the individual who caused the 
injury or that person’s insurer, or against both of  them together (although 
the accepted practice now in litigation is to seek compensation exclusively 
against the insurer). 

The rulings by the Supreme Court of  Poland have adopted the term “in 
solidum liability” to describe the joint liability existing between the respon-
sible driver and his insurer (also referred to as “irregular,” “incomplete” or 

“incidental” joint liability). According to the Supreme Court, in the case of  in 
solidum liability, satisfaction of  the claimant’s demand by one of  the parties 
obligated to fulfil it (the responsible driver or his insurer) releases the other 
one from the obligation to the injured party, even though they are not re-
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garded as jointly and severally liable co-defendants because of  the lack of  a 
relevant statutory or contractual basis (Supreme Court resolution of  17 July 
2007, case no. III CZP 66/07). 

It should be borne in mind that under Art. 20(2) of  the Mandatory Insurance 
Act (the Act on Mandatory Insurance, the Insurance Guarantee Fund, and 
the Polish Motor Insurers’ Bureau of  22 May 2003), in judicial proceedings 
seeking compensation for loss covered by mandatory motor vehicle civil lia-
bility insurance, the court is required to implead the responsible party’s insur-
ance company as a third party, while the insurer may also join the litigation 
as an auxiliary intervenor. Thus the seven-judge resolution of  the Supreme 
Court of  13 May 1996 (case no. III CZP 184/95), holding that “in a trial for 
redress of  injury arising as a result of  a traffic accident, the relationship of  
necessary co-parties does not exist between the insurance company and the 
possessor or driver of  the motor vehicle,” continues to hold true.

Direct compensation system

The direct compensation system (known in Polish as BLS [bezpośrednia likwi-
dacja szkód]) was introduced with the aim of  improving the market competi-
tiveness of  insurance products while simplifying and expediting proceedings 
seeking insurance compensation. Thanks to the BLS system, in the event of  
the collision of  two motor vehicles, the injured party may seek compensa-
tion directly from his own insurer (with whom the injured party has conclud-
ed a mandatory civil liability policy for possessors of  motor vehicles), rather 
than against the insurer of  the other driver responsible for the accident. This 
allows the injured party to assess the quality of  service of  their own insurer 
in providing compensation for losses.

The BLS system has not arisen from statutory solutions, but was established 
by a decision of  the Polish Chamber of  Insurance (PIU), and consequently 
is provided for in contracts for mandatory civil liability insurance for pos-
sessors of  motor vehicles. To further improve the competitiveness of  their 
coverage, some insurance companies offer to compensate for loss under the 
BLS system even if  the insurer of  the driver responsible for the accident 
does not offer compensation in the BLS system.

But redress cannot be sought under the BLS system for all types of  injury. 
Among other things, the system does not cover personal injury, or collisions 
involving more than two vehicles. The injured party may, however, demand 
compensation for loss in the form of  the costs of  hauling the damaged ve-
hicle, parking fees for the damaged vehicle, and the cost of  hiring a replace-
ment vehicle for the period required to repair the damaged vehicle. Addition-
ally, the amount of  the loss must not exceed PLN 30,000. 
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It must be stressed that the BLS system does not shift civil liability for the ac-
cident onto the insurer providing compensation for the loss. For purposes of  
contractual and tort law, the relationship between the injured party and the 
perpetrator of  the loss (and the perpetrator’s insurance company) remains 
unchanged. Therefore, in the event of  litigation seeking damages, only the 
perpetrator of  the injury, and his insurer, have the capacity to be appear in 
the civil proceeding as defendants.

Changes involving parties to civil proceedings

If  the injured party believes that he has not received adequate compensation 
from his own insurer under the BLS system, he may file a claim for payment 
against the persons obligated to redress the loss, i.e. the perpetrator of  the 
injury or that person’s insurer. 

In practice, insureds sometimes sue their own insurance company which has 
paid out an undisputed amount of  compensation under the BLS system. Be-
cause that insurer does not have the capacity to be sued as a defendant with 
respect to the event causing the injury, the plaintiff  may lose that case and be 
charged with paying the insurer’s trial costs.

Nonetheless, filing suit against the wrong person can be partially cured 
through the appropriate procedural initiative, applying the institution of  im-
pleading. Under the first sentence of  Art. 194 §1 in connection with Art. 198 
§1 of  the Civil Procedure Code, if  it turns out that the claim has not been 
filed against a person who should be a defendant in the case, at the request 
of  the plaintiff  or the defendant the court will summon that person to ap-
pear in the case as a defendant. Such a summons by the court takes the place 
of  filing suit against that defendant. The persons summoned by the court as 
defendants are served with copies of  the pleadings and enclosures.

Impleading the perpetrator’s insurer also modifies the proceeding seeking 
damages by joining in the case an entity which should have been sued from 
the beginning (as the insurer has the capacity to be sued as a defendant). But 
notwithstanding this procedural move, the plaintiff  will still be required to 
cover the trial costs of  the original defendant if  it files the appropriate appli-
cation by the statutory deadline.

Separate commercial procedure

Effective 7 November 2019, a separate procedure for commercial cases was 
introduced into the Civil Procedure Code. Under Art. 4582 §1(1), commer-
cial cases include cases between business entities within the scope of  their 
business. 
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Thus if  a business operator injured in a traffic accident sues an insurance 
company, the trial will be conducted according to the rules for the commer-
cial procedure. In that situation, Art. 4588 §2, which concerns commercial 
cases, becomes problematic. That provision prohibits modification of  the 
parties (as it excludes application of  Art. 194 and 198, among other provi-
sions of  the Civil Procedure Code). Thus if  the plaintiff  sues an entity that 
does not have capacity to be sued as a defendant in such a case, the plaintiff  
will not be permitted, through the procedural initiative described above, to 
implead the proper person. This exposes the plaintiff  to the risk of  losing 
the case and incurring additional costs. It should also be pointed out that 
filing suit against a person who is not the proper defendant does not inter-
rupt the running of  the limitations period on the claim. Consequently, the 
defence of  the statute of  limitations could potentially be successfully raised 
by the insurance company in a future suit against the proper defendant.

Nevertheless, it is important to consider the institution provided for in Art. 
4586 §1, under which, at the application of  a party who is not a business 
entity or who is an individual business operator, the court will hear the case 
without applying the provisions of  the chapter on commercial procedure. 
If  the compensation was paid under the BLS scheme, and it is uncertain 
whether the insurer can properly be sued as a defendant in the case, it would 
be worthwhile to file the application provided for in this section, so that, 
continuing the case under the ordinary procedural rules, the plaintiff  could 
benefit from the ability to implead the proper defendant.

Summary

The peculiarities of  the direct compensation system used by Polish insurers 
create a risk that the injured party will file a suit seeking damages against the 
insurance company that does not bear civil liability for the loss. The proce-
dural restrictions imposed in commercial cases would not allow the parties 
to be modified in such case, ultimately causing the plaintiff  to lose the case. 

Thus before filing suit for losses arising out of  a motor vehicle accident, it is 
essential to verify whether compensation has been paid out under the BLS 
scheme. Otherwise, the injured party could be exposed to a financial loss.

Mateusz Kosiorowski, Reprivatisation practice, Private Client practice, Wardyński & 
Partners
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Dispute Resolution & Arbitration practice
Conducting judicial, arbitration and administrative proceed-
ings is one of the key practice areas of Wardyński & Partners. 
For years we have cooperated with renowned law firms all 
over the world, enabling us to lead and coordinate legal rep-
resentation both in Poland and abroad.

We conduct proceedings before state courts, arbitration courts, the Supreme 
Court of  Poland, the Constitutional Tribunal, state and local administrative 
authorities, administrative courts and the Supreme Administrative Court.

Our experience in judicial, arbitration and administrative proceedings covers 
all fields of  law and all industry sectors served by the firm.

The methodology we follow in our work enables us to quickly and precisely 
identify the essential elements in dispute. We assist the client in objectively 
assessing the legal situation based on its stance in the litigation. We examine 
the rationale for conducting mediation and settlement negotiations and to-
gether with the client establish an action plan and schedule for the case.In 
selecting the method for proceeding, we always take into account the client’s 
business interests. And when analysing the dispute, we try to identify actions 
that could help avoid similar problems arising in the future.

Many of  the cases we handle involve socially sensitive issues which are im-
portant for the broader functioning of  the rule of  law. We handle pro bono 
litigation in cooperation with the Helsinki Foundation for Human Rights as 
part of  its Strategic Litigation Programme. The pro bono programme also 
covers ongoing clients of  the firm.

We strive to build our reputation in the international community because our 
activity is to a large degree cross-border. We enjoy a reputation as leaders in 
the field of  dispute resolution. The firm as a whole and individual lawyers 
are highly rated by international legal directories such as Chambers Global 
and the Legal 500.
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